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ORDINANCE NO.

AN ORDINANCE accepting and épproving a Land Exchange Agreement
between the City of Lincoln, Nebraska and Ridge Development Company and
Southview Inc. for portions of property generally located at S. 56th Street north of
Yankee Hill Road for a future fire station site.

BE IT ORDAINED by the City Council of the City of Lincoln, Nebraska:

Section 1. That the Land Exchange Agreement between the City of
Lincoln, Nebraska, and Ridge Development Company and Southview Inc., which is
attached hereto marked as Attachment "A" and made a part hereof by reference, for an
exchange of portions of Lots 36 and 37 Irregular Tracts located in the Southwest
Quarter of Section 21, Township 9 North, Range 7 East, Lincoln, Lancaster County,
Nebraska, generally located at S. 56th Street north of Yankee Hill Road for a future fire
station site upon the terms and conditions as set forth in said Land Exchangé
Agreement is hereby accepted and approved, and the Mayor is authorized to execute
said Land Exchange Agreement on behalf of the City.

Section 2.  This ordinance shall take effect and be in force from and

after its passage and publication according to law.

Introduced by:

mved as o F{\(\and Legality:
A \%ﬂ}\

CTyLAttorney

Approved this ____ day of , 2004

Mayor




ATTACHMENT "A"

LAND EXCHANGE AGREEMENT

This Land Exchange Agreement ("Agreement") is made as of this __ day of
, 2004, by and between Ridge Development Company, a Nebraska
corporation and Southview, Inc., a Nebraska corporation (collectively referred to hereinafter as
"Developer") and the City of Lincoln, Nebraska, a municipal corporation ("City").

WHEREAS, the City is the owner of the real property legally described as Lot 36,
Irregular Tract located in the Southwest Quarter of Section 21, Township 9 North, Range 7 East
of the 6™ P.M., Lincoln, Lancaster County, Nebraska, and shown on Exhibit “A”, which is
attached hereto and incorporated herein by this reference, consisting of approximately 2.04 acres
(“City Parcel”); and

WHEREAS, the Developer is the owner of the real property legally described as Lot 37,
Irregular Tract located in the Southwest Quarter of Section 21, Township 9 North, Range 7 East
of the 6™ P.M., Lincoln, Lancaster County, Nebraska (“Developer Parcel”), which surrounds the
City Parcel on three sides; and

WHEREAS, the City and the Developer wish to exchange portions of their respective
properties to effectuate the reconfiguration of the City Parcel, as shown on Exhibit “B”, which is
attached hereto and incorporated herein by this reference (“Parcel 1), and the Developer Parcel,
as shown on Exhibit “C”, which is attached hereto and incorporated herein by this reference
(“Parcel 2”), into shapes that are able to function as more usable sites for the parties, under the
terms and conditions set forth herein.

NOW THEREFORE, in consideration of the mutual covenants and conditions contained
herein, the parties agree as follows:

1. DEFINITIONS. Parcel 1 and Parcel 2 are sometimes individually referred to
hereinafter as the “Exchange Property” or collectively as the “Exchange Properties.”

A party who is intending to convey title to an Exchange Property at Closing is sometimes
referred to hereinafter as “Grantor Party” and a party who is intending to accept title to an
Exchange Property at Closing is sometimes referred to hereinafter as “Grantee Party.”

2. INFRASTRUCTURE IMPROVEMENTS.

A. Parcel 1. Developer represents and warrants that it will complete the
following, at its cost, prior to Closing:

1. Rough grade Parcel 1 pursuant to the grading requirements of the
Big Thompson Creek Preliminary Plat; and

il. Design and construct water, sanitary sewer, storm sewer, paving
and ornamental lighting in Greycliff Drive abutting Parcel 1. All remaining




infrastructure associated with Parcel 1 shall be the responsibility of the City. The
City agrees to execute a final plat platting Parcel 1 and Parcel 2 into lots of record
and to dedicate or grant any and all easements and right-of-way necessary to
facilitate Developer’s installation of the infrastructure set forth herein.

B. Parcel 2. Developer shall be responsible for rough grading and the
construction of any and all infrastructure associated with Parcel 2.

3. THE EXCHANGE TERMS. Pursuant to Section 1031 of the Internal Revenue
Code, at Closing the Developer will convey its interest in Parcel 1 with the infrastructure
improvements set forth above to the City and the City will convey its interest in Parcel 2 plus
Thirty-nine Thousand Two Hundred Fifty Dollars ($39,250) to the Developer. At Closing, the
City will execute and deliver a quitclaim deed quitclaiming its interest in Parcel 2 to Developer
together with any easements or restrictions of record, but free and clear of all liens,
encumbrances, encroachments and special assessments levied or assessed. At Closing, the
Developer shall deliver a quitclaim deed quitclaiming its interest in Parcel 1 to the City together
with any easements or restrictions of record which do not interfere or prevent the City from
utilizing it, but free and clear of all liens, encumbrances, encroachments and special assessments
levied or assessed.

4. TRANSFER OF INTEREST IN EXCHANGE PROPERTY PRIOR TO
CLOSING. After the date of this Agreement, but prior to Closing, Grantor Party shall not
dedicate, gift, transfer, mortgage or convey any interest in Grantor Party’s Exchange Property
without written consent from Grantee Party. Grantee Party shall not withhold consent if any such
dedication, gift or transfer reasonably furthers the Grantor Party’s intended use of the Exchange
Properties.

5. TESTS. The City and the Developer shall each have the right for thirty (30) days
after the date of this Agreement, at each party’s own expense, to undertake an environmental
audit, a professional wetlands delineation, professional floodplain analysis, survey, grading and
soil tests (collectively “Tests”) on the Exchange Property each party is to receive. The Grantor
Party shall, upon the execution of this Agreement, promptly furnish to the Grantee Party, any and
all documents or reports which each party has in its possession which cover all or any portion of
the Exchange Property to be conveyed with regard to any previous Tests. Grantor Party shall
allow Grantee Party and its representatives and agents reasonable access onto the Exchange
Property to conduct such Tests. Grantee Party agrees to indemnify, defend and hold Grantor
Party harmless against all claims for injuries to persons on or damage to the Exchange Property
caused by the Grantee Party and its agents, or caused by the Tests. Grantee Party shall have
forty-five (45) days after the date of this Agreement to notify Grantor Party, in writing, that a
licensed professional has reviewed the results of the Tests and has determined and concluded
either that the Exchange Property to be received may be subject to wetlands protection under
federal or state laws or regulations, or that the Exchange Property to be received is otherwise not
conducive or suitable for Grantee Party’s intended uses based upon the Tests. If the Exchange
Property is subject to wetlands protection and/or not suitable for Grantee Party’s intended use of
the Exchange Property, Grantee Party will furnish Grantor Party with a certified copy of the




professional’s determination and copies of any relevant tests and conclusion that the Exchange
Property is unsuitable. In the event Grantee Party notifies Grantor Party of the above within such
thirty (30) day period, Grantee Party shall have ten (10) days from the date of notice of the test
results to declare this Agreement null and void and if this option is exercised, then the parties
shall have no further obligations under this Agreement.

6. TITLE INSURANCE. Within forty-five (45) days after the date of this
Agreement, or mutual written extension, Grantee Party shall deliver to Grantor Party a copy of a
title insurance commitment (the "Commitment") bearing an effective date subsequent to the date
hereof in favor of Grantee Party for an owner's title insurance policy insuring marketability of the
title to the Exchange Property in the amount of the Exchange Property’s appraised value
underwritten by a title insurance company acceptable to Grantee Party. The copy of the
Commitment shall be accompanied by a written statement of any objections to Grantor Party’s
title to the Exchange Property as disclosed by the Commitment. Any matter not objected to by
Grantee Party within such forty-five (45) day period shall be deemed approved exceptions to title
by Grantee Party. Prior to Closing, Grantor Party shall deliver to Grantee Party a written
statement of any objections which Grantor Party could not, upon the exercise of due diligence in
good faith, cure prior to or concurrent with Grantee Party’s acquisition of the Exchange Property.
If Grantor Party gives notice to Grantee Party of any objections which cannot be cured, then
Grantee Party shall have the option of: (i) waiving such objections and proceeding with this
Agreement or (ii) terminating this Agreement, and thereupon this Agreement shall be null and
void and neither Grantor Party nor Grantee Party shall have any further obligations hereunder. In
addition to the terms and conditions of this Agreement, land title law of Nebraska and the title
standards approved by the Nebraska State Bar Association to the date of examination of title
shall serve as a guide of marketability of title. Grantee Party shall be responsible for the expense
of a title insurance policy issued on the Exchange Property to be transferred to the Grantee Party.

7. TAXES. Real estate taxes on the Exchange Property prior to the date of Closing
shall be paid by Grantor Party. Real estate taxes on the Exchange Property after the date of
Closing shall be paid by Grantee Party. The taxes for the year of the date of Closing shall be
prorated based upon the then most current property valuations and upon the most current tax rate
as determined by law.

8. CLOSING. Closing shall occur within forty-five (45) days from the date this
Agreement is fully executed.

9. RISK OF LOSS. Risk of loss or damage to the Exchange Property shall rest with
Grantor Party until the time of delivery of possession.

10.  NO REAL ESTATE COMMISSION AND FINDER'S FEE. The parties agree
that no party hereto shall be liable for any real estate broker’s commission, agent's commission,
or finder's fee, in connection with the transaction contemplated by this Agreement. Each party
warrants to the other party that it shall indemnify and hold harmless for any and all claims of any
person for broker's or agent's commissions or finder's fees in connection with this transaction.
The City acknowledges that Thomas E. White, John C. Brager, Gerald L. Schleich, Louise D.




Schleich, John F. Schleich, Thomas G. Schleich and David D. Schleich, who are principals of the
Seller, are licensed real estate brokers. :

1. CONDITION OF EXCHANGE PROPERTY. Grantor Party acknowledges that
its representatives or agents have examined the Exchange Properties prior to entering into this
Agreement. This Agreement is based upon Grantee Party’s inspection of the Exchange Property
and not upon any representation or warranties or conditions by Grantor Party’s agents. Grantee
Party acknowledges Grantor Party is conveying the Exchange Property on an "as is" basis, except
for the warranties and representations as provided in this Agreement.

12. DEFAULT. Time is agreed to be of the essence. In the event either party fails to
comply with any of the material terms hereof, then the other party may declare a default and seek
any remedy at law or in equity without notice or demand, including specific performance.

13. NON-FOREIGN STATUS. At the date of Closing, Developer shall deliver to the
City the Certification of Non-Foreign Status duly executed and containing such other information
as may be required by Internal Revenue Code Section 1445 and the Regulations issued
thereunder.

14.  RIGHT TO EFFECTUATE EXCHANGE. The City acknowledges that the
Developer may undertake an additional Internal Revenue Code Section 1031 tax deferred
exchange of their interest in all or any portion of the Exchange Property. The Developer’s rights
and obligations under this Agreement may be assigned to facilitate such exchange. The City
agrees to cooperate with the Developer and any assignee of the Developer to enable it to qualify
for such exchange; provided that such cooperation shall not require the City to incur any
additional costs or liability and the City shall be able to realize all intended benefits of this
Agreement.

15.  ASSIGNMENT. In the case of the assignment of this Agreement by either of the
parties, prompt notice shall be given to the other party, who shall at the time of such notice be
furnished with a duplicate of such assignment by such assignors. Any such assignment shall not
terminate the liability of the assignor to perform, unless a specific release in writing is given and
signed by the other party to this Agreement.

16. SEVERABILITY. If any non-economic mutual term or provision of this
Agreement or the application thereof to any person or circumstances shall to any extent be
invalid or unenforceable, the remainder of this Agreement or the application of such term or
provision to persons or circumstances other than those as to which it is held invalid or
unenforceable shall not be affected thereby, and each term and provision of this Agreement shall
be valid and enforced to the fullest extent permitted by law.

17. FURTHER ASSURANCES. Each undersigned party will, except as otherwise
provided herein, whenever it shall be necessary to do so by the other, promptly execute,
acknowledge, and deliver, or cause to be executed, acknowledged, or delivered, documents as
may be necessary or proper to effectuate the covenants, contingencies and agreements herein




provided. The Developer and the City agree to use their best efforts in cooperation to carry out
the intent of this Agreement and to provide quality and efficient development sites for both the
Developer and the City.

18.  INTERPRETATIONS. Any uncertainty or ambiguity existing herein shall not be
interpreted against either party because such party prepared any portion of this Agreement, but
shall be interpreted according to the application of rules of interpretation of contracts generally.

19. CONSTRUCTION. Whenever used herein including acknowledgments, the
singular shall be construed to include the plural, the plural the singular, and the use of any gender
shall be construed to include and be applicable to all genders as the context shall warrant.

20. NON-MERGER. All representations and warranties made herein are intended to
survive Closing and shall not be merged in the deed unless otherwise stated in this Agreement.
This Agreement shall not be canceled at Closing.

21. ENTIRE AGREEMENT. This Agreement contains the entire agreement of the
parties relating to the transaction contemplated hereby, and all prior or contemporaneous
agreements, understandings, representations, warranties and statements, oral or written, are
merged herein. This' Agreement cannot be modified or altered unless reduced to writing and
consented to by all the undersigned parties.

22.  REPRESENTATION AND WARRANTY OF GRANTOR PARTY
REGARDING ENVIRONMENTAL HAZARDS. To the best of Grantor Party’s knowledge, the
Grantor Party has not generated, treated, used or stored, disposed of or deposited in or otherwise
caused the release of any hazardous substances or conditions in or on any portion of the Grantor
Party’s Exchange Property. The Exchange Property is exchanged “as is” and the Grantor Party
makes no representations as to the fitness, condition, or suitability of Grantor Party’s Exchange
Property for any purposes whatsoever.

23. NOTICE AND DEMANDS. Notice, demand, or other communication mandated
by this Agreement by either party to the other shall be sufficiently given or delivered if it is sent
by registered or certified mail, postage prepaid, return receipt requested, or delivered personally
at the address stated above.

24, EXECUTION IN COUNTERPARTS. This Agreement may be executed in two
or more counterparts, each of which shall be an original but all of which shall constitute one and
the same instrument.

25. GOVERNING LAW. All aspects of this Agreement shall be governed by the
laws of the State of Nebraska.

26. SUCCESSORS AND ASSIGNS. This Agreement shall be binding upon and
shall inure to the benefit of the parties hereto and their respective heirs, legatees, devisees,
personal representatives, successors and assigns.



26. TIME IS OF THE ESSENCE. The parties agree time is of the essence under this
Agreement.

.“CITY”
City of Lincoln, Nebraska,

a municipal corporation

ATTEST: By:
City Clerk Coleen J. Seng, Mayor

“DEVELOPER”

Ridge Development Company, a Nebraska
corporation

o T hens LU

Thomas E. White,
President of Development

John C. Brager,
President of Construction

Southview, Inc., a Nebraska
corporation

By: 2’& = __—

‘J_ohn F. Schleich, Vice President




STATE OF NEBRASKA )
) ss.
COUNTY OF LANCASTER )

The foregoing instrument was acknowledged before me this day of
, 2004 by Coleen J. Seng, Mayor of the City of Lincoln, Nebraska, a
municipal corporation, on behalf of the municipal corporation.

Notary Public
STATE OF NEBRASKA )
) ss.
COUNTY OF LANCASTER )

The foregoing instrument was acknowledged before me this (¢ day of
a4/) » 2004 by Thomas E. White, President of Development of Ridge
Developmﬁ?t Company, a Nebraska corporation, on behalf of the corporation.

| GENERAL NOTARY - Stae of Nebraska Q
SHANNON E. PAUL . <
My Comm. Exp. Oct. 5, 2005 Notary Public

STATE OF NEBRASKA )
) ss.
COUNTY OF LANCASTER )

The foregoing instrument was acknowledged before me this ( é day of
M , 2004 by John C. Brager, President of Construction of Ridge Development
Company;a Nebraska corporation, on behalf of the corporation. r\

ENERAL NOTARY - State of Nebraska
6 SHANNON E. PAUL
g My Comm. Ep. Oct. 5, 2005

STATE OF NEBRASKA )

Notary Public

COUNTY OF LANCASTER )

-The foregoing instrument was acknowledged before me this l 37‘7" day of
W\M/L , 2004 by John F. Schleich, Vice President of Southview, Inc., a Nebraska
corporatﬂ)n, on behalf of the corporation.

-

GENERAL NOTARY - Stats of Nebraska
e Nod Puic:
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PROPOSED EXCHANGE

City currently owns 2.04 acres LES South 56™ Street site (“Original Site”).

vCity exchanges portions of the Original Site plus $39,250 for portions of the adjacent Big
Thompson Creek property owned by Ridge Development Company and Southview, Inc.
(“Developers”).

After the exchange the City receives a 1.82 acres improved site that is configured to accomodate
the construction of a fire station (“Reconfigured Site”). Improvements to the Reconfigured Site
will include rough grading, and design and construction of sanitary sewer, water, storm sewer,
paving and ornamental lighting in that portion of Greycliff Drive abutting the Reconfigured Site.

Developers take the remaining portions of the Original Site “as is” with no improvements.

Developers’ Estimated Improvement Costs for the Reconfigured Site

1. Greycliff Drive — 364 lineal feet of frontage

Y2 8” sewer $ 6,200
Y, 6” water $ 4,550
1, storm sewer $ 4,100
¥, 27 paving $15,500
14 ornamental lighting$ 2,000
% design $ 4,200
1, City fees $ 2,700

$39,250

2. Rough grading




